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Important Notice

This is the template agreement for use on education sector design and build projects (the
"Template Education D&B Agreement") as referred to in and set out in Section 2 of
Schedule 7 (Design and Build Development Agreement) of the WEP Strategic Partnering
Agreement ("SPA"). Under the terms of the SPA, the parties are obliged to use this
Template Education D&B Agreement in connection with Approved Projects (as such term is
defined in the SPA) which are publicly financed design and build projects in the education
sector, subject to the amendments described below.

The drafting approach follows that of the template 'Project Agreement for Education Sector
MIM Projects' (as referred to and set out in Section 1 of Schedule 7 (MIM Projects) of the
SPA (the "Template MIM Education PA")). Please refer to the explanatory note at the start
of the Template MIM Education PA for further background to the origins of that document.
However, a number of the provisions present in the Template MIM Education PA have
necessarily required to be removed, amended and, in some instances, substituted in the
Template Education D&B Agreement to reflect the different approach to the funding of the
Works and the absence of long-term maintenance obligations. Of particular note are the
following design and build specific provisions:

€)) Application for Payment, Project Bank Account and Retention drafting in Clause 29
(Payment); and

(b) Defects drafting in Clause 19 (Defects).

This Template Education D&B Agreement assumes that:

(a) in respect of further education college projects, the relevant "Further Education
Corporation” or "Designated Institution" shall be the "Authority" (and a Participant
under the SPA);

(b) in respect of schools projects, the relevant local authority shall be the "Authority"
(and a Participant under the SPA).

The Template Education D&B Agreement has been drafted on the basis of a community
school project with some alternative drafting and/or drafting notes provided where it is to be
used on a further education college project. Amendments may be required where the
Template Education D&B Agreement is to be used for different educational facilities such as
a voluntary aided school. The Template Education D&B Agreement has been prepared on
the basis of a single facility new build project. It is assumed that the works will be completed
in two phases, being the 'Main Works' phase (required for the school or college to become
operational) and a second 'Post Completion Works' phase (required in order to complete
demolition of existing buildings and/or external works/pitches). It is also assumed that the
Authority will engage an ICT contractor to fit out the facility with the relevant ICT Assets in a
4 week pre-completion commissioning phase. On the basis that the draft assumes a
standard schools approach, the "ICT Handover" provisions may not be appropriate for all
types of further education college projects and should be specifically considered by further
education institutions and their advisers. Where there are no Post Completion Works, more
than one Facility and/or a different approach to project phasing, project specific tailoring will



be required. There is no standard form of Authority's Construction Requirements but there is
an expectation that these will align with the Authority's Construction Requirements in the
Template MIM Education PA, where appropriate. Similarly, the contents of other technical
schedules such as the Outline Commissioning Programme and Equipment schedule will
require to be developed on a project specific basis, aligned to the extent appropriate with the
Template MIM Education PA.

5. Whilst drafting and guidance has been included in the footnotes of this Template Education
D&B Agreement, Authorities should note:

(@)

(b)

(©)

(d)

(e)

Use of the Template Education D&B Agreement is not a substitute for project
specific advice and Authorities must take appropriate legal, financial and technical
advice when using them. Authorities should also obtain professional insurance
advice on all insurance related provisions in the context of the insurance market at
that time.

The footnotes in the Template Education D&B Agreement do not represent an
exhaustive list of project specific matters that need to be considered by each
Authority and its advisers, who must analyse and review them in detail to ensure
that they are tailored to the requirements of the specific project and that their terms
(and their impact) are clearly understood by the Authority.

The Template Education D&B Agreement should be used in conjunction with any
further guidance issued/adopted by the Welsh Government from time to time. It
should also be read in conjunction with the accompanying SPA.

All changes to the Template Education D&B Agreement require the prior approval
of the Welsh Government, acting through the relevant officials. For the avoidance
of doubt, this includes any amendments to "technical® schedules, such as the
Authority's  Construction Requirements and the Outline Commissioning
Programme pursuant to the new project approvals process under the SPA.

It should be noted derogations to the Template Education D&B Agreement are
strongly discouraged and it is expected Welsh Government approval will be strictly
limited to changes that represent value for money and are required for project
specific reasons, or to reflect a change to Welsh Government guidance or
demonstrable changing market circumstances.?.

Litis the Welsh Government's intention to consider applicable guidance relating to the current coronavirus, COVID-19, outbreak
(including any such guidance as it extends to pandemics more widely and including any necessary supplier relief mechanisms),
with WEPCo prior to procurement of the first New Project under the Strategic Partnering Agreement. Welsh Government
reserves the right to consider appropriate amendments to the Template MIM Education Project Agreement and Template
Education Design and Build Development Agreement (the “Template Project Documents”) where necessary and where such
approach is in line with best practice in the accommodation sector and applicable Welsh or UK Government Guidance (as

relevant).

The key issues and principles which the Welsh Government intends to apply in considering whether any such amendment to
the Template Project Documents should be made are as follows:
e  value for money;

e the extent of any necessary relief trigger, including:

o
o

consistency with the general position on risk transfer and the principles of mitigation;

the need for continuation of vital services or availability of facilities for alternative uses in the
accommodation sector, co-operation between parties and how the use of protocols can facilitate such co-
operation in practice;

the general expectation for Project Co’s / D&B Co’s to manage risks associated with the Works and
Services through appropriate planning (and available insurances where relevant);
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(h)

Authorities must propose a detailed timetable indicating when requests for
derogations to the Template Education D&B Agreement will be presented to the
Welsh Government, and such programme shall then be updated in discussion with
the Welsh Government, as required. An Authority/the project team must give
Welsh Government no less than one (1) month notice of when it intends to submit
a request for derogations and the dates should generally tie in with Commercial
Approval Point ("CAP") dates. The Welsh Government will endeavour to respond
to a request for approval to derogations within two (2) weeks of receipt. In
requesting derogations the Authority must provide its amended version of the
Template Education D&B Agreement (including the Schedules) and provide
explanations for the proposed amendments by way of accompanying commentary.
Authorities should liaise with Welsh Government regarding the level of detail
required. The Welsh Government will do a comparison of the document submitted
against its master version of the Template Education D&B Agreement. It will then
decide whether to approve each derogation, or whether to decline to do so, and in
each case will inform the Authority and the relevant project team of its decision in
writing.

As noted above, this Template Education D&B Agreement contains
optional/required drafting to deal with matters that are specific to the education
sector and in some instances specific to schools (only) or colleges (only) and
particular circumstances that are commonly encountered. Use of such drafting
must nevertheless be reported to the Welsh Government and approval obtained.

All footnotes (and optional drafting) should be used/implemented/deleted as
appropriate before the document is issued by the relevant Authority for a specific
project. For ease of future contract management, the Welsh Government does not
expect to see the Template Education D&B Agreement amended to any individual
law firm's house style. Clause and paragraph numbering should be preserved
through the use of lettered additions and "not used" deletions. Automatic
numbering and hyperlinked cross references should be maintained.

o

[0}

[0}

the need for compliance with Law and protocols associated with guidance, in particular related to public
infrastructure;

that such circumstances should not give rise to additional profit or advantage to the private sector at the
public sector’s expense;

longstops; and

the market response (including the responses of senior lenders who are active in the UK accommodation sector) to
guidance and application of contractual provisions since commencement of the outbreak.
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THIS AGREEMENT is made on the day of

BETWEEN:

(1) [#] (the "Authority"); and

(2) [¢] (registered under number [#]) whose registered office is [¢] ("D&B Co?").

RECITALS:

(A) The Authority wishes to procure the design and construction of [¢]3 (the "Project");

(B) The Authority and WEPCo are parties to a strategic partnering agreement dated [¢] which
establishes a long-term strategic partnering relationship within Wales between the Authority
and inter alios, WEPCo (the "Strategic Partnering Agreement or SPA");

© Pursuant to the Strategic Partnering Agreement, the Authority issued a new project request in
respect of the Project to WEPCo, in response to which WEPCo prepared staged development
proposals, as required by the new project approval process detailed therein;

(D) Following approval by the Authority of WEPCo's stage 2 submission for the Project, the
Authority has appointed the nominated D&B Co to design and build [¢]*;

(E) The Authority, D&B Co and the Contractor wish to adopt a mechanism which allows for
payments in connection with the Project to be made to D&B Co, the Contractor and Sub-
Contractors (other than the Consultants) through the operation of a Project Bank Account;
and

(3] The Project has been approved by the Minister for Finance and Trefnydd and the Minister for

Education, on behalf of the Welsh Ministers.

NOW IT IS HEREBY AGREED as follows:

PART 1: GENERAL

DEFINITIONS AND INTERPRETATION

This Agreement shall be interpreted according to the provisions of Schedule 1 (Definitions
and Interpretation).

2 Adjust to reflect the identity of the Project Service Provider (as defined under the SPA). Consideration will be required to
whether D&B Co is to be WEPCo or a WEPCo subsidiary.

3 Insert description of project i.e. name and location of the School/College.
4 Insert name of Facilities.



EXECUTION AND DELIVERY OF DOCUMENTS

On or prior to execution of this Agreement:

2.1

2.2

D&B Co shall deliver to the Authority the documents referred to in Section 1
(Documents to be Delivered by D&B Co) of Schedule 2 (Completion Documents)
(unless the requirement to deliver any such document is waived by the Authority
by written notice to D&B Co); and

the Authority shall deliver to D&B Co the documents referred to in Section 2
(Documents to be Delivered by the Authority) of Schedule 2 (Completion
Documents) (unless the requirement to deliver any such document is waived by
D&B Co by written notice to the Authority).

COMMENCEMENT AND DURATION

This Agreement, and the rights and obligations of the parties, shall commence on the date of
execution of this Agreement and, without prejudice to Clause 37.5 (Continuing Obligations),
shall terminate automatically on the Termination Date.

PROJECT DOCUMENTS

Documents

4.1

D&B Co shall perform its obligations under, and observe all of the provisions of,
the Project Documents to which it is a party and shall not:

41.1 terminate or agree to the termination of all or part of any Project
Document;

41.2 make or agree to any material variation to, or extension or renewal of
any Project Document;

4.1.3 in any material respect depart from its obligations (or waive or allow to
lapse any rights it may have in a material respect), or procure that others
in any material respect depart from their obligations (or waive or allow to
lapse any rights they may have in a material respect), under any Project
Document; or

41.4 enter into (or permit the entry into by any other person of) any agreement
replacing all or part of (or otherwise materially and adversely affecting
the interpretation of) any Project Document,

10



unless the proposed course of action (and any relevant documentation) has been
submitted to the Authority's Representative for review under Schedule 7 (Review
Procedure) and either:

€) there has been no objection in accordance with paragraph 3 of
Schedule 7 (Review Procedure) within twenty (20) Business
Days of receipt by the Authority's Representative of the
submission of the proposed course of action (and any relevant
documentation), or such shorter period as may be agreed by
the parties; or

(b) D&B Co is acting in accordance with the comments of the
Authority as provided in paragraph 4.2 of Schedule 7 (Review
Procedure);

and, in the circumstances specified in Clause 4.1.1, D&B Co has
complied with Clause 45 (Sub-Contracting and Assignment).

Delivery
4.2 Without prejudice to the provisions of this Clause 4 (Project Documents), if at any
time an amendment is made to any Project Document, or D&B Co enters into a
new Project Document (or any agreement which affects the interpretation or
application of any Project Document), D&B Co shall deliver to the Authority a
conformed copy of each such amendment or agreement within ten (10) Business
Days of the date of its execution or creation, certified as a true copy by an officer
of D&B Co.
5. GENERAL OBLIGATIONS
Scope
5.1 Subject to and in accordance with the provisions of this Agreement, D&B Co shall

perform its duties under this Agreement at its own cost and risk without recourse to
the Authority except as otherwise expressly provided in this Agreement.

General Standards

5.2 D&B Co shall at its own cost be solely responsible for procuring that the Project
Operations are at all times performed:

5.2.1 in compliance with all Law and Consents (including without limitation the
giving of notices and the obtaining of any such Consents) and so as not
to prejudice the renewal of any such Consents;®

5 Refer to guidance in footnote at Clause 11.3.
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5.2.2 in a manner that is not likely to be injurious to health or to cause damage
to property; and

5.2.3 in a manner consistent with the Authority discharging its statutory duties
and other functions undertaken by it as the same may be notified to D&B
Co from time to time.

In the event that any ambiguity, uncertainty, dispute or discrepancy arises in the
nature and scope of D&B Co's obligations under this Clause 5.2 (General
Standards), the provisions of this Clause 5.2 (General Standards) will be given
meaning and have effect in descending order of precedence set out in this
Clause 5.2 (General Standards).

Authority's Undertaking

5.3 [The Authority undertakes to D&B Co that it shall:

53.1 not wilfully impede D&B Co in the performance of its obligations under
this Agreement (having regard always to the interactive nature of the
activities of the Authority and/or Authority Parties and of D&B Co and to
the Authority's use of the Facilities to provide the relevant Authority
Services and any other operations or activities carried out by the
Authority and/or Authority Parties on or at the Site for the purposes
contemplated by this Agreement and any other of the Authority's
statutory functions),

provided that, to avoid doubt, nothing in this Clause 5.3 (Authority's Undertaking)
shall in any way fetter the discretion of the Authority in fulfilling its statutory
functions.]

Notification of Terms and Examination Periods

5.4 The Terms for the [first] Academic Year are [®].

55 No later than [31st December] in each year prior to [the later to occur of] the Actual
Completion Date [and the Actual Post Completion Works Date], the Authority must
notify D&B Co of the dates for Terms (including any half-term holidays) in the
period [1st September] to [31st August] following that notice.

5.6 The Examination Periods for the current [and subsequent]® Academic Year|[s]
following the date of this Agreement have been notified by the Authority to D&B
Co.

5.7 Where such dates have not already been notified pursuant to Clause 5.6

(Notification of Terms and Examination Periods), then no later than [31 August] in

6 Depending on when in the Academic Year the date of execution falls.
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each Academic Year prior to [the later to occur of] the Actual Completion Date
[and the Actual Post Completion Works Date], the Authority shall notify D&B Co of
the dates of the Examination Periods for the next Academic Year.

Co-operation

5.8 Each party agrees to cooperate, at its own expense, with the other party in the
fulfilment of the purposes and intent of this Agreement. To avoid doubt, neither
party shall be under any obligation to perform any of the other's obligations under
this Agreement.

6. GENERAL OBLIGATIONS AND RESPONSIBILITIES OF D&B CO

[Other Business

6.1 D&B Co shall not engage in any business or activity other than the business or
activities related to, and conducted for, the purpose of the Project Operations]’.

D&B Co Parties

6.2 Subject to the provision of Clause 25.1.7 (Relief Events), D&B Co shall not be
relieved or excused of any responsibility, liability or obligation under this
Agreement by the appointment of any D&B Co Party. D&B Co shall, as between
itself and the Authority, be responsible for the selection, pricing, performance, acts,
defaults, omissions, breaches and negligence of all D&B Co Parties. All
references in this Agreement to any act, default, omission, breach or negligence of
D&B Co shall be construed accordingly to include any such act, default, omission,
breach or negligence of a D&B Co Party.

Safety

6.3 D&B Co shall, in carrying out the Project Operations, have full regard for the safety
of all persons on the Site (whether lawfully or not) and keep the Site, the Works
and the Facilities in an orderly state, appropriate in accordance with Good Industry
Practice, to avoid danger to such persons.

Authority Policies

6.4 D&B Co shall, and shall procure that all D&B Co Parties shall, comply at all times
with the Authority Policies (insofar as relevant to the Project Operations).

6.5 The Authority shall notify D&B Co of any proposed change to the Authority Policies
as soon as practicable (and, in any event, prior to such change taking effect) and
consult with D&B Co. Subject to Clause 6.6 such change shall take effect as an

7 This provision will not be appropriate where the Project Operations are to be delivered by WEPCo.
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Authority Works Variation Enquiry in accordance with Schedule 13 (Variation
Procedure).

6.6 The Authority may, at its sole option, notify D&B Co that D&B Co shall not be
obliged to comply with any change to any Authority Policy and that D&B Co should
continue to comply with the relevant Authority Policy prior to any change in which
case such change shall not take effect as a Variation in accordance with
Schedule 13 (Variation Procedure).

7. AUTHORITY'S DATA

No Liability

7.1 [Subject to Clause 40 (Warranties),]® the Authority shall not be liable to D&B Co for
and D&B Co shall not seek to recover from the Authority (or from any Authority
Party) any damages, losses, costs, liabilities or expenses which may arise
(whether in contract, tort or otherwise) from the adoption, use or application of the
Disclosed Data by, or on behalf of, D&B Co, the Independent Tester or any D&B
Co Party.

No Warranty

7.2 [Subject to Clause 40 (Warranties),] the Authority gives no warranty or undertaking
of whatever nature in respect of the Disclosed Data and, specifically (but without
limitation), the Authority does not warrant that the Disclosed Data represents all of
the information in its possession or power (either during the conduct of the tender
process for the Project or at the time of execution of this Agreement) relevant or
material to or in connection with the Project or the obligations of D&B Co under
this Agreement or under any of the Project Documents. In addition, without
prejudice to the application of [Clause 40 (Warranties),] Clause
24.11.1(Compensation), and/or Clause 24.3.2 (Delay Events and Compensation
Events) to the extent that such provisions may apply in respect of any breach on
the part of the Authority of Clauses 9.1 (Access During Construction) or 9.2
(Access Following Construction), the Authority shall not be liable to D&B Co in
respect of any failure to disclose or make available to D&B Co (whether before, on
or after the execution of this Agreement) any information, documents or data, nor
any failure to review or to update the Disclosed Data, nor any failure to inform D&B
Co (whether before, on or after execution of this Agreement) of any inaccuracy,
error, omission, defects or inadequacy in the Disclosed Data.

D&B Co Investigation

7.3 [Without prejudice to its rights and remedies under Clause 40 (Warranties),] D&B
Co acknowledges and confirms that:

8 Any warranties to be given by the Authority must be justified on a project specific basis and should be set out at Clause 40.
The drafting in square brackets should be deleted where no relevant warranties are to be provided by the Authority.
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7.3.1 it has conducted its own analysis and review of the Disclosed Data and
has, before the execution of this Agreement, satisfied itself as to the
accuracy, completeness and fitness for purpose of any such Disclosed
Data upon which it places reliance; and

7.3.2 it shall not be entitled to and shall not (and shall procure that no D&B Co
Party shall) make any claim against the Authority or any Authority Party
whether in contract, tort or otherwise including, without limitation, any
claim in damages, for extensions of time or for additional payments
under this Agreement on the grounds:

€)) of any misunderstanding or misapprehension in respect of the
Disclosed Data; or

(b) that incorrect or insufficient information relating to the Disclosed
Data was given to it by any person, whether or not an Authority
Party,

nor shall D&B Co be relieved from any obligation imposed on, or undertaken by it,
under this Agreement on any such ground.

Fraudulent Statements

7.4 Nothing in this Clause 7 (Authority’s Data) shall exclude any liability which the
Authority or any of its agents or employees would otherwise have to D&B Co in
respect of any statements made fraudulently prior to the date of this Agreement.

REPRESENTATIVES

Representatives of the Authority

8.1

8.2

The Authority's Representative shall be [#] or such other person appointed
pursuant to Clause 8.3 (Representatives of the Authority). The Authority's
Representative shall exercise the functions and powers of the Authority in relation
to the Project Operations which are identified in this Agreement as functions or
powers to be carried out by the Authority's Representative. The Authority's
Representative shall also exercise such other functions and powers of the
Authority under this Agreement as may be notified to D&B Co from time to time.

The Authority's Representative shall be entitled at any time, by notice to D&B Co,
to authorise any other person to exercise the functions and powers of the Authority
delegated to him pursuant to this Clause 8 (Representatives), either generally or
specifically. Any act of any such person shall, for the purposes of this Agreement,
constitute an act of the Authority's Representative and all references to the
"Authority's Representative" in this Agreement (apart from this Clause 8
(Representatives)) shall be taken as references to such person so far as they
concern matters within the scope of such person's authority.
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8.3

8.4

8.5

8.6

The Authority may by notice to D&B Co change the Authority's Representative.
The Authority shall (as far as practicable) consult with D&B Co prior to the
appointment of any replacement for the Authority's Representative, taking account
of the need for liaison and continuity in respect of the Project. Such change shall
have effect on the date specified in the written notice (which date shall, other than
in the case of emergency, be such date as will not cause material inconvenience
to D&B Co in the execution of its obligations under this Agreement).

During any period when no Authority's Representative has been appointed (or
when the Authority's Representative is unable through iliness, incapacity or any
other reason whatsoever to carry out or exercise his functions under this
Agreement) the Authority shall carry out the functions which would otherwise be
performed by the Authority's Representative.

No act or omission of the Authority, the Authority's Representative or any officer,
employee or other person engaged by the Authority shall, except as otherwise
expressly provided in this Agreement:

8.5.1 in any way relieve or absolve D&B Co from, modify, or act as a waiver or
personal bar of, any liability, responsibility, obligation or duty under this
Agreement; or

8.5.2 in the absence of an express order or authorisation under Schedule 13
(Variation Procedure), constitute or authorise a Variation.

Except as previously notified in writing before such act by the Authority to D&B Co,
D&B Co and D&B Co's Representative shall be entitled to treat any act of the
Authority's Representative which is authorised by this Agreement as being
expressly authorised by the Authority and D&B Co and D&B Co's Representative
shall not be required to determine whether an express authority has in fact been
given.

Representative of D&B Co

8.7

8.8

D&B Co's Representative shall be [¢] or such other person appointed pursuant to
Clause 8.8 (Representative of D&B Co). D&B Co's Representative shall have full
authority to act on behalf of D&B Co for all purposes of this Agreement. Except as
previously notified in writing before such act by D&B Co to the Authority, the
Authority and the Authority's Representative shall be entitled to treat any act of
D&B Co's Representative in connection with this Agreement as being expressly
authorised by D&B Co and the Authority and the Authority's Representative shall
not be required to determine whether any express authority has in fact been given.

D&B Co may by reasonable notice to the Authority change D&B Co's
Representative. Where D&B Co wishes to do so it shall by written notice to the
Authority propose a substitute for approval, taking account of the need for liaison
and continuity in respect of the Project. Such appointment shall be subject to the
approval of the Authority (not to be unreasonably withheld or delayed).
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8.9 D&B Co's Key Personnel are identified in Schedule 3 (Key Personnel). D&B Co
shall, as far as it is within D&B Co's control, ensure that such persons retain their
involvement in the Works and, in particular, will not, for the duration of the Works,
require or request any of them to be involved in any other project on behalf of D&B
Co or any of the Shareholders or its or their Associated Companies if, in the
reasonable opinion of the Authority, this would adversely affect the Project. In the
event that due to matters outwith D&B Co's control it is necessary for there to be a
change in any Key Personnel, D&B Co shall by written notice to the Authority
propose a substitute for approval, taking account of the need for liaison and
continuity in respect of the Project. Such appointment shall be subject to the
approval of the Authority (not to be unreasonably withheld or delayed).

[Liaison Procedures

8.10 The Authority and D&B Co shall establish and maintain throughout the
Construction Phase (or, if earlier, until the Termination Date) a joint Liaison
Committee and shall initiate, develop, agree, distribute, implement, control and
maintain liaison procedures, all in accordance with the provisions of Schedule 22
(Liaison Procedure)].®

8.11 [Facility Representative

8.11.1 The [head teacher/principal] of the Facility or such other member of staff
of a Facility as the [head teacher/principal] may notify in advance to D&B
Co from time to time, shall undertake the role of a Facility representative
(the “Facility Representative”), which Facility Representative shall
provide a day to day contact with D&B Co for the routine operation of this
Agreement.

8.11.2 Unless pursuant to a specific delegation under Clause 8.11.3 or
otherwise specifically provided for in terms of this Agreement, the Facility
Representative shall have no power or authority to bind the Authority or
vary the terms of this Agreement in any way and D&B Co acknowledges
that it shall not act on the instructions of or as a consequence of or
otherwise rely upon any act or omission of a Facility Representative for
the purposes of this Agreement unless under a specific [delegation
issued pursuant to Clause 8.11.3 or otherwise specifically provided for in
this Agreement].

8.11.3 The Authority’s Representative may from time to time by notice to D&B
Co in writing, delegate any of his powers, duties or responsibilities under
this Agreement to a Facility Representative, subject to such terms and
conditions, and for such duration as may be specified by the Authority's
Representative.]

9 Liaison procedures may be adopted where this is considered beneficial to a specific project. The role of the Liaison
Committee should only be to make recommendations to the parties, which they may accept or reject in their complete
discretion. Neither the Liaison Committee itself, nor the members acting in that capacity, should have the authority to vary any
of the provisions of the Education D&B Agreement or make any decision that is binding on the parties
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PART 2: LAND ISSUES

NATURE OF LAND INTERESTS!

Access During Construction!

9.1

From the Commencement Date until the Actual Completion Date [and from the
Actual Completion Date until the Actual Post Completion Works Date in respect of
the Post Completion Works Areas], or (if earlier) the Termination Date, the
Authority shall grant to D&B Co and D&B Co Parties, or procure that D&B Co and
the D&B Co Parties are granted:

9.11 access to the Site; and

9.1.2 the Ancillary Rights;

in each case subject only to the Reserved Rights, the Title Conditions and the
Authority's rights under this Agreement and solely for the purposes of
implementing the Works and carrying out D&B Co's Pre-Completion
Commissioning.

Access Following Construction

9.2

After the occurrence of the Actual Completion Date [and the Actual Post
Completion Works Date in respect of the Post Completion Works Areas] the
Authority shall grant to D&B Co and D&B Co Parties, or procure that D&B Co and
D&B Co Parties are granted, access to the Facilities subject only to the Reserved
Rights, the Title Conditions and the provisions of this Agreement and solely for the
purposes of:

9.2.1 carrying out D&B Co's Post-Completion Commissioning during the period
permitted therefor and subject to the terms of the Final Commissioning
Programme;

9.2.2 remedying Defects pursuant to Clause 19 (Defects) during the [relevant]
Defects Liability Period and the period of [¢] months specified in
Clause 19.2 (Defects);

10 The Authority must arrange for suitable title due diligence to be carried out by its own or external legal advisors prior to
issuing a New Project Request under the SPA in order to determine whether any title matters might reasonably be expected to
interfere with the carrying out of the Works. Where D&B Co would reasonably be expected to be the party best placed to
manage any identified issues, these issues should be disclosed as Reserved Rights or Title Conditions associated with the
relevant Site, in Schedule 4 (Land Matters). See further guidance at Schedule 4 (Land Matters) below. The drafting assumes a
licence structure. This will need to be kept under review.

11 1o be reviewed on a project specific basis. Where a project involves phased construction or Post Completion Works, a
phased programme of access may be required.
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9.2.3 exercising the Ancillary Rights; and

9.24 addressing any Snagging Items in accordance with the Snagging
Programme.

Extent of Rights

9.3

9.4

9.5

9.6

The rights referred to at Clauses 9.1 (Access During Construction) and 9.2
(Access Following Construction) shall not operate or be deemed to operate as a
lease of the Facilities or the Site or any part of the Facilities or the Site and D&B
Co shall not have or be entitled to exclusive possession (save to the extent
expressly included within the Ancillary Rights) or any estate, right, title or interest
in and to the Site or the Facilities except as provided herein and shall occupy the
Site as a licensee only.

The rights referred to at Clause 9.1 (Access During Construction) and 9.2 (Access
Following Construction) are personal to D&B Co and the D&B Co Parties.

D&B Co shall procure that:

95.1 all Project Operations carried out at the Site by or on behalf of D&B Co
(whether before, during or after the completion of the Works) shall be
carried out in a manner which does not breach any of the Title
Conditions and/or the Reserved Rights; and

9.5.2 there shall be no action, or omission to act by D&B Co or a D&B Co
Party, which shall give rise to a right for any person to obtain title to the
Site or any part of it.

Notwithstanding the terms of Clauses 9.1 (Access During Construction) and 9.2
(Access Following Construction) or any other rights granted under this Agreement,
the Authority shall (if it is the legal owner of the Site), or (if it is not the legal owner
of the Site) shall procure that the legal owner of the Site shall, enter into such
wayleaves, deeds of easement and grant or other similar agreements with any
third party that D&B Co or any D&B Co Party may require to be granted in favour
of or by any third party, in order to exercise its rights or perform its obligations
under this Agreement (other than Utilities Agreements which are subject to the
provisions of Clause 10.15 (Utilities)). The Authority shall enter into (or, where
appropriate, shall procure that the legal owner of the Site shall enter into) any such
wayleave, deed of easement and grant or other similar agreement (other than
Utilities Agreements which are subject to the provisions of Clause 10.15 (Utilities)),
as soon as reasonably practicable after D&B Co has provided to the Authority all
relevant information in connection therewith provided always that D&B Co has
obtained at its own cost the prior agreement of the third party in terms acceptable
to the Authority (acting reasonably). D&B Co shall reimburse the Authority for all
costs and expenses reasonably and properly incurred by the Authority (and/or the
legal owner of the Site) in connection with entering into such wayleaves, deeds of
easement and grant or other similar agreements at the request of D&B Co.
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10. THE SITE!?

10.1 Without prejudice to Clause 19 (Defects) the condition of the Site shall[, subject to
Clauses 10.3 [and 10.4] ([Responsibility for Ground Conditions and
Contamination) / to 10.14 ([Asbestos),] between the Commencement Date and the
Actual Completion Date [or, in respects of areas of the Site where Post Completion
Works are undertaken, until the Actual Post Completion Works Date,] be the sole
responsibility of D&B Co. Accordingly (without prejudice to any other obligation of
D&B Co under this Agreement), D&B Co shall be deemed to have:

10.1.1  carried out the Ground Physical and Geophysical Investigation and to
have inspected and examined the Site and its surroundings and (where
applicable) any existing structures or works on, over or under the Site;

10.1.2  satisfied itself as to the nature of the Site Conditions, the ground and the
subsoil, the form and nature of the Site, the load bearing and other
relevant properties of the Site, the risk of injury or damage to property
affecting the Site, the nature of the materials (whether natural or
otherwise) to be excavated and the nature of the design, work and
materials necessary for the execution of the Works;

10.1.3 satisfied itself as to the extent and adequacy of the Site and of the rights
of access to and through the Site granted hereunder and any
accommodation it may require for the purposes of fulfilling its obligations
under this Agreement (such as additional land or buildings outside the
Site) without prejudice to D&B Co's rights under this Agreement in
respect of a breach by the Authority of its obligations under Clause 9.1
(Access During Construction) and/or Clause 9.2 (Access Following
Construction);

10.1.4 satisfied itself as to the precautions, times and methods of working
necessary to prevent any nuisance or interference, whether public or
private, being caused to any third parties (except where such matters
can only be ascertained by a review of title conditions, not included in the
Title Conditions); and

10.1.5 satisfied itself as to the conditions, burdens, restrictions and reservations
set out in the Title Conditions and the Reserved Rights.

12 7o the extent that it is not practical to investigate areas of the Site (for example, due to Authority occupation of existing
premises on the Site to be developed in order to construct the Facilities), the drafting at Clauses 10.3 and 10.4 can be included
to provide D&B Co with appropriate relief. These Clauses provide that the Authority bears any additional costs arising out of
unforeseen conditions in areas which D&B Co cannot investigate and which cannot be reasonably identified by D&B Co. Areas
of the Site to which this carve out applies should also be clearly identified in the D&B Agreement.

WEPCO will be required to undertake Ground Physical and Geographical Investigations at stage 1 of the New Projects
Approval process under the SPA, where these have not already been procured by them in advance of the New Project
Requests (and included in the site brief). It may be appropriate, where updated or additional surveys are obtained by WEPCo
(acting in accordance with Good Industry Practice and in good faith during the New Project Approval Process under the SPA)
that these should also be specifically carved out of Clause 10.3.

The risk that an Authority assumes in terms of Clauses 10.3 and 10.4 where relevant (i.e. where there are areas of the Site(s)
under or within existing buildings that are not capable of survey) will not include the risk of asbestos.

Where a specific asbestos risk has been identified and the risk of Additional Asbestos is to be an Authority risk, the drafting at
Clauses 10.5 to 10.14 should also be referenced here.
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10.2 To avoid doubt, D&B Co accepts full responsibility for all matters referred to in
Clause 10.1 and [subject to Clause 10.3 and Clause 10.4 ([Responsibility for
Ground Conditions and Contamination) / to 10.14 ([Asbestos) [and Clause 40
(Warranties)],] D&B Co shall:

10.2.1 not be entitled to make any claim against the Authority of any nature
whatsoever save, if applicable, as expressly provided in Clause 24
(Delay Events and Compensation Events), on any grounds including
(without limitation) the fact that incorrect or insufficient information on any
matter relating to the Site was given to it by any person, whether or not
the Authority or an Authority Party; and

10.2.2  Dbe responsible for, and hold the Authority harmless from, cleaning up
and/or otherwise dealing with any Contamination:

(a) at the Site prior to the Actual Completion Date[; or

(b) where there are Post Completion Works, at the Post
Completion Works Areas prior to the Actual Post Completion
Works Date'3]

so that it shall at all times comply with its obligations under this
Agreement including (without limitation) complying with, at its own cost,
any applicable Laws and any Consents, orders, notices or directions of
any regulatory body (whether made against the Authority or D&B Co).

[Responsibility for Ground Conditions and Contamination

10.3 To the extent that unforeseen ground conditions and/or Contamination exist in any
parts of the Site which are under existing buildings as at the Commencement Date
and which it is not practical for D&B Co to investigate or survey, D&B Co shall not
be responsible for them unless they were discovered by the Ground Physical and
Geophysical Investigation and accordingly identified in Section 3 (Authority's
Construction Requirements) of Schedule 5 (Construction Matters) or unless they
should reasonably have been discoverable if the Ground Physical and
Geophysical Investigation had been properly carried out or unless they would have
been identified had D&B Co carried out such additional surveys as it would have
been reasonable to expect an experienced contractor to have carried out in the
circumstances. The Authority shall be responsible for any ground conditions and/or
Contamination for which D&B Co is not responsible by virtue of this Clause 10.3
([Responsibility for Ground Conditions and Contamination). This Clause 10.3
([Responsibility for Ground Conditions and Contamination) applies to the following
areas: [¢].

10.4 Where pursuant to Clause 10.3 ([Responsibility for Ground Conditions and
Contamination) the Authority is responsible for any of the matters referred to then
the following provisions shall apply:

13 Drafting to be considered on a project specific basis to reflect D&B Co’s phasing solution and ensure that it retains
responsibility for Contamination under this provision in respect of areas of the Site within its control.
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10.4.1  any such matter shall be deemed to be a Delay Event (to the extent that
there will be (or is likely to be) delay to [satisfaction of the ICT Handover
Requirements] completion of the [Main] Works [or, the Post Completion
Works (as applicable)] as a result and/or a Compensation Event (where
D&B Co has incurred a loss (including a loss in revenue) and/or expense
as a direct result; and

10.4.2 where any such matter is Contamination the Authority shall further hold
D&B Co harmless from cleaning up and otherwise dealing with the
Contamination and shall indemnify D&B Co in respect of all Direct
Losses incurred by D&B Co resulting from such Contamination.]

[Asbestos*

10.5

10.6

10.7

Subject to Clauses 10.6 to 10.14 below D&B Co shall be responsible for and shall
hold the Authority harmless from the removal of any Asbestos at the Site and the
Authority shall have no liability in respect of the removal of any Asbestos at the
Site other than as set out in Clauses 10.6 to 10.14.

Prior to the commencement of the Works at a Demolition Site, D&B Co shall
procure®®:

10.6.1 the appointment of an Asbestos Surveyor in accordance with Clause
10.7 and 10.9; and

10.6.2 the Asbestos Surveyor (appointed in accordance with Clause 10.7 and
10.9) carries out an Asbestos Survey and submits an Asbestos Survey
Report in respect of the relevant Demolition Site.

D&B Co shall seek competitive tenders from a minimum of three [(3)] licensed
Asbestos surveyors with the necessary skills, qualifications and experience to
carry out Asbestos Surveys on the basis that the successful tenderer shall:

10.7.1  provide Asbestos Surveys in respect of all of the Demolition Sites; and

10.7.2 for each Demolition Site, as soon as reasonably practicable after the
relevant Asbestos Survey has been carried out, produce the Asbestos
Survey Report to include its recommendations as to updates required to
the Asbestos Schedule and with all information required to complete the
Asbestos Schedules pursuant to Clause 10.7.3,;

4 This drafting should be included where D&B Co is required to carry out demolition work and an initial Asbestos Management
Surveys carried out under the SPA have identified an asbestos risk.

15 The drafting assumes that (a) an Asbestos Surveyor has not been appointed to carry out Demolition survey(s), HSG 264;
and (b) a Licensed Contractor has not priced and been appointed in respect of associated works, prior contract signature. If it is
the case that these appointments have been made prior to contract signature (and the HSG 264 Refurbishment/Demolition
survey carried out before contract signature), Asbestos risk should sit entirely with D&B Co.
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10.8

10.9

10.7.3 liaise with the Authority and/or its designated asbestos specialist'® on the
content of the updated Asbestos Schedule, in order to agree (where
applicable) the items to be included and the quantities to be inserted and
such Asbestos Schedule shall be in a format suitable for pricing by a
Licensed Contractor tendering for the Asbestos Works;

10.7.4 for each Demolition Site, on a monthly basis in respect of the period
when the Asbestos Works are being undertaken by the Licensed
Contractor, produce updated Asbestos Survey Reports to include its
recommendations as to updates required to the Asbestos Schedules and
with all information required to complete the Asbestos Schedules
referred to in Clause 10.7.5;

10.7.5 for each Demolition Site, on a monthly basis in respect of the period
when the Asbestos Works are being undertaken by the Licensed
Contractor, liaise with the Authority and/ or its designated asbestos
specialist’’ on the content of the updated Asbestos Schedules, for the
purpose of agreeing the nature and extent of any Additional Asbestos;
and

10.7.6 comment upon and provide guidance in connection with the proposed
methodologies included within the tenders submitted pursuant to Clause
10.8 by the Licensed Contractors.

D&B Co shall procure competitive tenders from a minimum of [three (3)] Licensed
Contractors, based on the Asbestos Schedule as updated pursuant to Clause
10.10.1 and to include the scope of materials identified in the relevant Asbestos
Survey Report and a target programme that is aligned so far as practicable (and
without prejudice to D&B Co's obligations pursuant to Clause 24.2.1, 24.4.5 and
24.13 (Delay Events and Compensation Events)) with the Asbestos Works Period.
Tenders are to be invited and evaluated on the basis of the scope of materials
shown in such Asbestos Schedule, with each individual line being priced on an
open book basis in order to derive the total tendered price including analytical
costs of associated asbestos removal and subject to any discount (the "Asbestos
Tendered Sum"). Tenders shall include a schedule of rates to assist in the pricing
of the Asbestos Works and which shall apply in respect of transparent verification
of allowances (which may be subject to discounting) within the Asbestos Tendered
Sum and the calculation of any Additional Asbestos pursuant to Clause 10.13.1(b).

As soon as reasonably practicable following receipt of the tender referred to in
Clauses 10.7 and 10.8, D&B Co shall submit copies of such tenders to the
Authority together with D&B Co's recommendation as to which tenders should be
accepted and the Authority shall notify D&B Co within five (5) Business Days
which tender to accept (such period shall commence on the date which the
Authority has all relevant information including any responses to clarifications that
the Authority may, acting reasonably, request.)'8. D&B Co or the Contractor (but
not any other subcontractor) shall appoint the Licensed Contractor and Asbestos

16 1t is anticipated that the Authority will appoint its own specialist asbestos technical adviser who will provide support through
the project development phase under the SPA and through the procedure for D&B Co's appointment of an Asbestos Surveyor
and Licensed Contractor, to payment for any Further Asbestos and/or an extension of time for any Further Asbestos Delay.

7 please note comments above as regards the Authority's appointment of its own asbestos specialist.

18 Authorities should liaise with their specialist asbestos technical advisor and Welsh Government in connection with the
appointment of the Licensed Contractor.
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10.10

10.11

10.12

Surveyor that are selected by the Authority (and shall take on board any
reasonable representations of the Authority as to the terms of those
appointments), provided that where the Authority does not respond to the D&B Co
within five (5) Business Days of receipt of the information to be provided by D&B
Co pursuant to this Clause 10.9, D&B Co or the Contractor (but not any other
subcontractor) shall be entitled to appoint the Licensed Contractor and/or
Asbestos Surveyor (as the case may be) that D&B Co has recommended to the
Authority pursuant to this Clause 10.9.

D&B Co shall procure that a copy of each Asbestos Survey Report (and updates
thereto) issued by the Asbestos Surveyor is submitted to the Authority within
seven (7) Business Days of receipt of the same by D&B Co and the Parties shall
agree the items to be included and the quantities to be inserted in the relevant
updated Asbestos Schedule:

10.10.1 in the case of an Asbestos Schedule to be issued as part of the tender
for a Licensed Contractor, as referred to in Clause 10.8 within ten (10)
Business Days of receipt by the Authority of the Asbestos Survey
Report*®

10.10.2 in the case of the updated Asbestos Survey Reports to be issued on a
monthly basis while Asbestos Works are being undertaken by the
Licensed Contractor within 10 Business Days receipt by the Authority of:

(a) the relevant Asbestos Survey Report; and

(b) complete, true and up to date records and all other
documentation that the Health and Safety Executive require to
be maintained by the Licensed Contractor and complete, true
and up to date records and documentation as is required to be
produced or maintained in respect of the Asbestos Works in
accordance with Law, demonstrating the nature, extent and
location of all asbestos forming part of the Asbestos Works?°.

D&B Co shall procure the Asbestos Works are completed by the Licensed
Contractor in accordance with the requirements of Clause 10.2.

To the extent that, only as a result of the nature and/or extent and/or location of
Further Asbestos, the period of time taken to complete the Asbestos Works at a
Demolition Site is longer than the relevant Asbestos Works Period ("Further
Asbestos Delay"), D&B Co will be entitled to apply for relief from its obligations
and/or compensation in accordance with Clause 24 (Delay Events and
Compensation Events) provided compensation for any additional direct costs and
associated expenditure incurred by D&B Co for the removal and disposal of
Further Asbestos (including any Additional Asbestos) shall be calculated on the

19 Authorities should liaise with their specialist asbestos technical advisor and Welsh Government in connection with the
Asbestos Survey Report and Asbestos Schedule.
20 authorities should liaise with their specialist asbestos technical advisor and Welsh Government in connection with the
Asbestos Survey Report and Asbestos Schedule.
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basis provided for in Clause 10.13 below and Clause 24 (Delay Events and
Compensation Events) shall be construed accordingly?*.

10.13 In respect of any additional direct costs and associated expenditure incurred by
D&B Co as a result of the nature and/or extent and/or location of Further Asbestos
at a Demolition Site (whether or not there has been a Further Asbestos Delay):

10.13.1 D&B Co shall deliver to the Authority a valid VAT invoice for such
additional direct costs and associated expenditure, calculated on the
basis of:

€)) In respect of Identified Asbestos, the Licensed Contractor's
Asbestos Tendered Sum, less any sum identified in respect of
such Asbestos Works in the column titled "Total allowance" of
the asbestos schedule set out at Schedule [®] (Asbestos
Surveys and Schedule); and

(b) in respect of Additional Asbestos the schedule of rates set out
in [the Licensed Contractor's tender and the relevant Asbestos
Schedule, as updated at that time pursuant to Clause 10.10.2

provided that in each case no sums may be claimed for Further Asbestos
to the extent such sums have already been claimed in respect of such
Further Asbestos and where a sum calculated in respect of Identified
Asbestos in accordance with paragraph (a) of this Clause 10.13.1 is a
negative figure, such sum shall be deducted from any sum due by the
Authority to D&B Co under Clause 10.13.2 or otherwise may be set off to
reduce any amount owed by the Authority to D&B Co (provided the
Authority has issued a Pay Less Notice) in accordance with Clause
29.33 (Set Off); and

10.13.2 where sums are due to D&B Co from the Authority under Cause 10.13.1
above the Authority shall pay to D&B Co the amount of each such
invoice that is provided in accordance with Clause 10.13.1 above) within
twenty (20) Business Days of receipt of the same??.

10.14  Unless the exposure arises directly or indirectly as a result of any act or omission
of D&B Co or any D&B Co Party, the Authority accepts full responsibility, including
any financial and other consequences which result (whether directly or indirectly)
for death and personal injury in respect of exposure to Asbestos on the Site, where
the exposure takes place prior to the date on which D&B Co is given possession of
the Site for the purposes of carrying out the Works.]

2L as part of the New Project Approval and tendering process under the SPA, consideration should be given to weekly prelim
cost for any additional time on Site as a result of Asbestos Works having to be carried out beyond the Asbestos Works Period,
as a consequence of Further Asbestos being identified. The asbestos drafting should be updated to refer to any agreed weekly
prelim cost.

22 Authorities should liaise with their legal advisers on payment terms to ensure Construction Act compliance.
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10.15

Utilities

10.15.1 Until the Actual Completion Date [or, where there are Post Completion
Works, the Actual Post Completion Works Date in respect of Post
Completion Works Areas] but without prejudice to Clause 19 (Defects),
D&B Co shall, in relation to the Utilities required or affected as a result of
carrying out the Works:

(@)

(b)

()

(d)

()

be responsible for determining the location of such Utilities as
may be at the Site and for the maintenance of access to such
Utilities at the Site;

make and rely upon all necessary investigations and surveys
as to such Utilities at the Site;

be responsible and make provision for lawfully diverting,
disconnecting, connecting or otherwise dealing as may be
necessary with any Utilities not within the Site;

pay to all Relevant Authorities or undertakings all costs and
expenses incurred in diverting, disconnecting or otherwise
carrying out works in respect of such Utilities within the Site;
and

otherwise do all that is required in relation to the Utilities
required for the purpose of the carrying out of the Works
including but not limited to:

0] using all reasonable endeavours to conclude with
each Utilities Third Party the terms of the relevant
Utilities Agreement and gaining the execution of the
relevant Utilities Agreement by the relevant Utilities
Third Party;

(ii) keeping the Authority updated at reasonable intervals
as to the content and progress of discussions with
any Utilities Third Party (including any difficulty or
reasonably anticipated difficulty in obtaining any
Utilities Agreement along with reasons for such
difficulty);

(iii) giving due regard to any comments made by the
Authority in relation to each Utilities Agreement;

(iv) being party to any Utilities Agreement when properly
required for the purpose of the Works;
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(v) executing such agreed Utilities Agreement within ten
(10) Business Days of receipt; and

(vi) complying with its obligations as party to such Utilities
Agreement.

10.15.2 Provided that D&B Co has complied with Clause 10.15.1 (e), the
Authority shall procure that the legal owner of the Site:

€)) be party to any Utilities Agreement when properly required for
the purpose of the Works (including as grantor, grantee or
consentor);

(b) within ten (10) Business Days of receipt of a Utilities

Agreement agreed pursuant to Clause 10.15.1 (e) execute
such Utilities Agreement; and

(c) complies with its obligations as party to any Utilities Agreement.

10.15.3 Any delay in the obtaining of a Utilities Agreement not due to an
Authority breach of Clause 10.15.2, shall be deemed to be a Relief
Event, provided in each case that such event does not arise (directly or
indirectly) as a result of any wilful act or default of the party claiming relief
and/or (i) in the case of D&B Co claiming relief, any D&B Co Party; and
(ii) in the case of the Authority claiming relief, any Authority Party subject
to and in accordance with Clause 25 (Relief Events).

10.15.4 Without prejudice to Clause 19 (Defects), following the Actual
Completion Date [or, where there are Post Completion Works, the Actual
Post Completion Works Date in respect of the Post Completion Works
Areas,] D&B Co shall be responsible for the costs of cleaning up and/or
otherwise dealing with any Contamination which subsequently occurs on
any part(s) of the Site (whether arising from a source on or off the Site)
to the extent that such Contamination has been caused by D&B Co or a
D&B Co Party either by a breach of D&B Co's obligations under this
Agreement or otherwise due to an act or omission in carrying out the
Project Operations and shall reimburse the Authority within [¢] Business
Days in respect of all Direct Losses resulting from such Contamination.

Off Site Contamination?®

10.16  To the extent that (a) prior to the Actual Completion Date, any part(s) of the Site[;
or (b) prior to the Actual Post Completion Works Date in respect of the Post

23 To the extent that D&B Co can demonstrate that it is not feasible to insure against a project specific risk of off site
contamination, an Authority may discuss approach to this risk and scope for derogation from the existing provisions further with
D&B Co and Welsh Government.
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11.

Completion Works Areas

J?* suffer from or are affected by Contamination arising

from a source off Site (whether or not on adjacent land):

10.16.1

10.16.2

10.16.3

10.16.4

D&B Co shall be responsible for cleaning up or otherwise dealing with
such Contamination and for taking reasonable steps to prevent the
recurrence of such Contamination;

the occurrence of any such Contamination shall be deemed to constitute
a Relief Event for a reasonable period (to be agreed between the Parties
acting reasonably) for the purposes of this Agreement;

other than where Clause 10.16.4 applies, D&B Co shall further hold the
Authority harmless from and indemnify the Authority in respect of all
Direct Losses incurred by the Authority resulting from such
Contamination; and

the Authority shall, but only to the extent that D&B Co is able to
demonstrate to the Authority that it does not have the right to take action
against third parties in its own name to recover the losses suffered of
incurred by D&B Co in cleaning up or otherwise dealing with such
Contamination, at the Authority’s option either:

€)) take such action against third parties in its own name as D&B
Co may (acting reasonably) direct; or

(b) permit D&B Co to take such action in the name of the Authority
at D&B Co’s own expense in which case the provisions of
Clause 38.3(Conduct of Claims) shall apply as if D&B Co were
the Indemnifier and the Authority were the Beneficiary,

subject to D&B Co indemnifying the Authority in respect of all costs
properly and reasonably incurred by the Authority in respect of such
action. Where the Authority takes action under Clause 10.16.4(a) or
10.16.4(b) the Authority shall be liable to D&B Co for all losses suffered
or incurred by D&B Co as a result of its obligations under this Clause
10.16.4 provided that D&B Co's entitlement in respect of any matter to
which this Clause 10.16.4 applies shall be limited to the amount
recovered by or in the name of the Authority from the relevant third party
in respect of the losses referred to in this Clause 10.16.4.

CONSENTS AND PLANNING APPROVAL?

111

D&B Co shall be responsible for:

24 Drafting to be considered on a project specific basis to reflect D&B Co’s phasing solution and ensure that it retains
responsibility for Contamination under this provision in respect of areas of the Site within its control.

25 Authorities will require WEPCo to deal with detailed planning prior to FBC approval and entry into the Education D&B

Agreement.
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11.1.1  obtaining all Consents which may be required for the performance of the
Project Operations?®; and

11.1.2 implementing each Consent within the period of its validity in accordance
with its terms?’.

11.2 In the event that:

11.2.1 a Consent that has been granted is subsequently amended, repealed,
revoked or otherwise ceases to be in full force and effect in accordance
with its terms as a consequence of any action by a Relevant Authority;

11.2.2 affected persons are entitled to claim compensation for the adverse
effects of such action under a statutory scheme of compensation; and

11.2.3 D&B Co is not entitled in its own name to claim under that scheme but
the Authority is so entitled,

the Authority must use all reasonable endeavours, at the request and at the cost of
D&B Co, to claim or to include within its claim such sums as D&B Co acting
reasonably requests and shall pay to D&B Co the part of any compensation that it
receives under that scheme that relates to the sums claimed at the request of D&B
Co.

11.3 Each party shall, at its own cost, comply with its responsibilities for complying with
or discharging the conditions attached to the Planning Approval, as determined by
reference to the table set out at Schedule 23 (Planning Responsibilities Matrix).

26 Where, on a project specific basis, there are certain Consents which only the Authority can obtain, or Consents which D&B
Co can obtain only with input from the Authority, appropriate drafting should be included in this Clause 11 (Consents and
Planning Approval) and cross referred to in Clause 5.2.1(General Standards). Acceptance of any such responsibility by the
Authority should be narrowly prescribed. A similar approach should be followed where there are legislative requirements in
relation to the Facilities which can only be complied with by, or that require the input or co-operation of the Authority as
occupier or user of the Facilities or any part of them. Again, acceptance of any such responsibility by the Authority should be
narrowly prescribed.

2T The costs associated with any planning agreements etc should be for the account of D&B Co.

28 The parties should agree the Planning Responsibilities Matrix before signing the Education D&B Agreement. If the detailed
planning permission includes conditions with which the Authority (as owner/occupier of the Facilities) must comply, appropriate
drafting should be included at Clause 11.3 (Consents and Planning Approval) and cross referred to in Clause 5.2.1 (General
Standards) Authorities should seek advice on the extent and consequences of any such obligations.
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11.4 2[Judicial Proceedings

11.4.1  Either party shall notify the other forthwith upon becoming aware of any
Judicial Proceedings.

11.4.2 Ifin accordance with Clause 11.4.1 either party serves a notice then:

(@)

(b)

the Authority shall be entitled by notice in writing to D&B Co
(the "Suspension Notice") to require D&B Co to suspend the
Works (or the relevant part thereof) and D&B Co shall forthwith
suspend the Works (or the relevant part thereof) upon receipt
of the Suspension Notice and such suspension shall subsist
subject to Clause 11.4.5(a) until such time as:

0] such Judicial Proceedings are finally dismissed or
withdrawn leaving in place a valid planning
permission; or

(ii) provided there is no subsisting Judicial Proceedings
Action, the Authority informs D&B Co that the Works
(or the relevant part thereof) should be resumed
(whichever is the earlier); and/or

D&B Co must suspend the Works (or the relevant part thereof)
and forthwith give notice of such suspension in writing to the
Authority (the "D&B Co Suspension Notice") and such
suspension shall subsist subject to Clause 11.4.5(b) until such
time as:

0] such Judicial Proceedings Action is finally overturned
leaving in place a valid planning permission;

(ii) this Agreement is varied by means of an Authority
Works Variation in order to permit D&B Co to lawfully
to resume the Works (or the relevant part thereof)
and/or perform its obligations under this Agreement;
or

(iii) the parties otherwise agree in writing that the Works
(or the relevant part thereof) should be resumed
(whichever is the earlier).

29 This drafting must be used where entry into the Education D&B Agreement less than six (6) weeks after detailed planning
permission is granted. In line with market practice, this drafting places the risk of judicial review of the planning permission
within that six (6) week period with the Authority. Thereafter judicial review risk transfers to D&B Co. The risk transferred to the
Authority excludes any judicial review or challenge that arises from D&B Co's conduct during or compliance with the planning
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11.4.3 Save for where D&B Co or a D&B Co Party (and for the purposes of this
Clause 11.4.3 only “D&B Co or a D&B Co Party” shall exclude an
employee or agent of D&B Co or of a D&B Co Party acting in a personal
capacity) has brought or caused to be brought on its behalf Judicial
Proceedings, any suspension of the Works (or the relevant part thereof)
pursuant to Clause 11.4.2(a) or 11.4.2(b) shall be deemed to be:

€)) a Delay Event (to the extent that there will be (or is likely to be)
delay to [satisfaction of the ICT Handover Requirements, ]
completion of the [Main] Works [or, the Post Completion Works
(as applicable)] as a result (and for the purposes of the
provisions of Clause 52 (Notices) D&B Co is deemed to have
become aware that there will be or is likely to be a delay in the
commencement or completion of the [relevant] Works on the
date of receipt of the Suspension Notice or the date of D&B Co
Suspension Notice as appropriate); and/or

(b) a Compensation Event where D&B Co has incurred a loss
(including a loss in revenue) and/or expense as a direct result
of the Suspension Notice or D&B Co Suspension Notice, from
the date of the Suspension Notice or D&B Co Suspension
Notice as appropriate.

11.4.4 Where a D&B Co Party (and for the purposes of this Clause 11.4.4 only
“D&B Co Party” shall exclude an employee or agent of D&B Co or any
D&B Co Party acting in a personal capacity) has brought or caused to be
brought on its behalf Judicial Proceedings any suspension of the Works
(or the relevant part thereof) pursuant to Clause 11.4.2(a) or 11.4.2(b)
shall be deemed to be a Relief Event from the date of the Suspension
Notice or D&B Co Suspension Notice as appropriate and the provisions
of Clause 25 (Relief Events) shall apply but solely for the purpose of
entiting D&B Co to apply for relief from any rights of the Authority to
terminate this Agreement for a D&B Co Event of Default pursuant to
Clauses 33.1.2 (Long Stop)and/or 33.1.4 (Default).

11.4.5 If by the date falling [twelve (12)]*° months after the date of the:

(a) Suspension Notice, the Works (or the relevant part thereof) are
still suspended pursuant to Clause 11.4.2(a); or

(b) D&B Co Suspension Notice, the Works (or the relevant part
thereof) are still suspended pursuant to Clause 11.4.2(b),

then unless agreed otherwise in writing between the parties, the
Authority shall either (i) issue an Authority Works Variation Enquiry to
vary the Authority’s Construction Requirements to remove those
requirements relating to the affected part of the Facility to which the
Judicial Proceedings relate; or (ii) serve notice of termination under
Clause 32 (Authority Events of Default) of this Agreement.]

30 The time limit must be realistic and take into account the likely time for the Judicial Proceedings to be heard.
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RT 3: DESIGN AND CONSTRUCTION

12. THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS®

Overall Responsibility

12.1

12.2

D&B Co shall carry out the Works:

12.1.1 so as to procure satisfaction of the Authority's Construction
Requirements;

12.1.2  in accordance with D&B Co's Proposals;

12.1.3  in accordance with the Quality Plans;

12.1.4  in accordance with Good Industry Practice; and

12.1.5 in accordance with the terms of this Agreement.

To avoid doubt, the obligations in Clauses 12.1.1 to 12.1.5 are independent
obligations and, in the case of conflict between obligations requiring different levels
of performance, the default position is that the obligation requiring the highest
standard of performance shall take precedence. In particular:

12.2.1 the fact that D&B Co has complied with D&B Co's Proposals and/or the
Quality Plans shall not be a defence to an allegation that D&B Co has
not satisfied the Authority's Construction Requirements; and

12.2.2 the fact that D&B Co has satisfied the Authority's Construction
Requirements shall not be a defence to an allegation that D&B Co has
failed to comply with D&B Co's Proposals and/or the Quality Plans,

provided always that where there is any conflict between the Authority's
Construction Requirements, D&B Co's Proposals and/or Quality Plans, the
Authority shall, subject to any applicable default order of precedence, be entitled
(in its sole discretion) to decide which shall take precedence and shall inform D&B
Co of its decision (within five (5) Business Days of D&B Co's reasonable request
for such decision of the Authority pursuant to this Clause 12.2) and D&B Co shall,
at its own cost, be obliged to implement the Authority's decision.

81 Tailoring will generally be required to this Part and associated drafting on multi-facility projects and where there are different
phases of Post-Completion Works.
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Design Responsibility

12.3

D&B Co warrants that it has used, and will continue to use, the degree of skill and
care in the design of the Facilities that would reasonably be expected of a
competent professional designer experienced in carrying out design activities of a
similar nature, scope and complexity to those comprised in the Works.

Corporate Identity and Signage

12.4

The parties acknowledge that the Authority may, from time to time during the
Construction Phase, be required to procure the erection of hoarding, site boards,
plaques and/or other signage in connection with the Project. Accordingly:

12.4.1  where requested by the Authority (acting reasonably), D&B Co shall
procure the erection and maintenance of such hoarding, site boards,
plaques and/or other signage as the Authority may require; and

12.4.2  the size, design, information disclosed, position and materials used in
connection with such hoarding, site boards, plaques or other signage
shall be approved by the Authority, such approval not to be unreasonably
withheld; and

12.4.3 for the purposes of this Clause 12.4 (Corporate Identity and Signage),
the Authority shall be deemed to be acting reasonably where any
proposals made by it and/or any approvals exercised by it conform with
the Welsh Language Standards and any further relevant guidance,
amendments or supplements issued by the Welsh Government from time
to time in connection with bilingual use of the Welsh and English
language.

Authority Design Review®?

125

D&B Co shall develop and finalise the design and specification of the Works and
the Authority shall review the Reviewable Design Data in accordance with
Schedule 7 (Review Procedure) and the provisions of this Clause 12.5 (Authority
Design ):

12.5.1 D&B Co shall submit the Reviewable Design Data and the design of any
Variations developed in accordance with [the Reviewable Design Data
Programme] and the procedure set out in Schedule 13 (Variation
Procedure) to the Authority's Representative for review under Schedule 7
(Review Procedure). D&B Co shall not commence or permit the
commencement of construction of the part or parts of the Facilities to
which such Reviewable Design Data relates until it has submitted the
appropriate Reviewable Design Data and either it is confirmed by the
Authority's Representative that D&B Co is entitled to proceed with

32 A timetable for submission of RDD will need to be developed by D&B Co and agreed by the Authority. This can be
developed along with a process protocol and should tie in with the Project BIM Agreement.
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125.2

125.3

1254

construction in accordance with paragraph 3.3 of Schedule 7 (Review
Procedure) or D&B Co is:

(a) disputing the status of such Reviewable Design Data pursuant
to paragraph 1.3.1 or paragraph 4.3 of Schedule 7 (Review
Procedure); and

(b) proceeding at risk pursuant to paragraph 1.3.2 of Schedule 7
(Review Procedure).

with effect from the date at which any item of Reviewable Design Data is
or becomes an Approved RDD Item in accordance with Schedule 7
(Review Procedure), D&B Co is entitled to proceed with construction of
the relevant part or parts of the Works (subject to the need to submit any
associated Reviewable Design Data for review) in accordance with that
Approved RDD Item;

D&B Co shall allow the Authority's Representative, at any time, a
reasonable opportunity to view any items of Design Data, which shall be
made available to the Authority's Representative as soon as practicable
following receipt of any written request from the Authority's
Representative; and

D&B Co shall procure that the Contractor establishes and maintains a
computerised design database which D&B Co and the Authority's
Representative may access remotely by computer to view drawings
comprised within the Design Data (including Reviewable Design Data)
and electronically store and/or print copies of such Design Data. In the
event of the Authority's Representative being unable to access such
design database, D&B Co shall procure that it is made available for
inspection by the Authority's Representative, or any other person
authorised by the Authority's Representative.

Rectification of D&B Co's Proposals

12.6

Without prejudice to Clause 12.1 (Overall Responsibility), if it should be found that
D&B Co's Proposals do not meet the requirements of the Authority's Construction
Requirements, D&B Co shall at its own expense, and in accordance with
Clause 12.7 (Rectification of D&B Co's Proposals) below, amend D&B Co's
Proposals and rectify the Works or any part affected. Such amendment and
rectification shall have the effect that:

12.6.1

12.6.2

D&B Co's Proposals shall satisfy the Authority's Construction
Requirements; and

following the amendment or rectification, the structural, mechanical and
electrical performance of the Facilities will be of an equivalent standard
of performance to that set out in D&B Co's Proposals prior to their
amendment or rectification (for the purpose of this comparison
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disregarding the fault which required the amendment or rectification to be
made).

12.7 Where Clause 12.6 (Rectification of D&B Co's Proposals) applies, D&B Co shall
submit its proposal for amending D&B Co's Proposals and rectifying the Works (or
any part affected) to the Authority's Representative for review under Schedule 7
(Review Procedure) and shall not amend D&B Co's Proposals or commence or
allow the commencement of the rectification of the Works (or any part affected)
until it is permitted to proceed in accordance with Schedule 7 (Review Procedure).

Construction Skills Certification Scheme

12.8 D&B Co shall ensure that all persons engaged in carrying out the Works (or part
thereof) on the Site are accredited under the Construction Skills Certification
Scheme or an equivalent scheme and where D&B Co enters into a sub-contract
for the purposes of carrying out the Works, D&B Co shall cause a term to be
included in such sub-contract:

12.8.1  which requires the Sub-Contractor to ensure that such persons are
accredited under the Construction Skills Certification Scheme or an
equivalent scheme; and

12.8.2 in the same terms as that set out in this Clause 12.8 (Construction Skills
Certification Scheme) (including for the avoidance of doubt this
Clause 12.8.2) subject only to modification to refer to the correct
designation of the equivalent party as D&B Co and sub-contractor as the
case may be.

Building Information Model®3

12.9 The Authority and D&B Co shall:

12.9.1 comply with their respective obligations set out in the Project BIM
Agreement;

12.9.2 have the benefit of any rights granted to them in the Project BIM
Agreement; and

12.9.3 have the benefit of any limitations or exclusions of their liability contained
in the Project BIM Agreement.

33 Welsh Government requires the use of Building Information Modelling on all projects delivered under the SPA.
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13.

RIGHT OF ACCESS OF AUTHORITY'S REPRESENTATIVE®

Access to the Site

131

D&B Co shall procure that:

13.1.1

13.1.2

13.1.