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Dear PEDW casework team

The society is responding to notice of application under s.16 Commons Act 2006 for an
exchange of land at Hirgoed Common in Bridgend county borough.

The society objects to the application.

Firstly, no information is disclosed in the application as to why common land needs to
be released for development. It is stated in the notice of application that:

The purpose of this application is to facilitate the proposed development of
the Release Land into a purpose built facility adjacent to the M4, supplying
businesses with a significant source of green energy from related
renewable energy schemes which form part of a scheme called the
Bridgend Energy Hub.

In the application form, q.30, it is stated:

The applicant proposes to incorporate the release land into a development
of a purpose built facility adjacent to the M4, supplying businesses with a
significant source of green energy from related renewable energy schemes
which form part of a scheme called the Bridgend Energy Hub.

However, no further information about this development is given.

In the Welsh Government’s Common land consents: guidance, para.3.5 states that in
applying the statutory criteria for an exchange in s.16(6):

the Welsh Ministers will look at the application not only as it is, but will
consider whether the application proposes the best possible outcome. It
may be that a more acceptable outcome could be achieved by adopting a
different approach.

But the application tells us nothing about the likelihood of the development proceeding,
nor why the development must take place not only on a greenfield site, but on common
land. We submit that the Welsh Ministers should approach the application not simply on
the basis of the adequacy of the exchange, but as to whether it is necessary for the
common land to be taken in the first place. And as to that question, we say that there is
no evidence available to enable them to reach any conclusion.

Secondly, we suggest that, while the release land is of no value to those with rights of
common, it is of some value to local people for recreation, and it is of considerable
value to biodiversity. The applicant’s report states (para.3.10): ‘The eastern area is a
narrow strip of restored ancient woodland’. The release land is accessible via the public
footpath, and via the stub of the Bryncoch Road. Moreover, the replacement land,
although clearly of superior value to commoners, is remote and inaccessible to those
who might benefit from the release land. Access to the replacement land is through a
narrow neck, and there is no access to it by any other means. Therefore, the only
mechanism by which the public might enjoy the replacement land is by deliberately
going out of their way to enter onto that land through the narrow neck, and returning
through it back to the main body of the common: this is inherently unlikely. We note that
the applicant’s report fails to address the biodiversity merits of either release or



replacement land other than in the most superficial terms, and provides no useful
information on which the Welsh Ministers may make an assessment: this should be
required. An application should not be waved through on the basis that ‘the Welsh
Ministers have no information that the exchange would be prejudicial to wildlife’ — such
information should be provided, and in its absence, the application should be refused. In
summary, we suggest the replacement land is of next to no value for public recreation,
remote from where people live close to the release land, and has very limited
biodiversity value.

Thirdly, the release land is subject to the provisions of the Coity Wallia Commons Act
1976. We submit that the applicant cannot proceed under s.16 of the 2006 Act where
instead it ought to proceed under s.10 of the 1976 Act (which would give the
commoners and board of conservators a veto). This is on the legal principle that general
law does not derogate from special law (sometimes cited in Latin, generalia specialibus
non derogant). Where two provisions are capable of delivering a similar outcome, the
applicant must proceed under the tailored local provision and not the national law
provision.

Were the Welsh Minister minded to grant the application, we note that the applicant’s
report (para.4.6) states:

The fence and gateway between the respective areas of Replacement Land
and the Common can be removed to allow livestock to pass freely between
the areas.

However, the applicant should commit to removing both fence and gateway.
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Support our legal-action appeal
And help us fund legal action to protect the open spaces and paths we all love.

   
-----------------------------------------------------------------------------------------------------
The Open Spaces Society has staff with exhaustive experience in handling matters
related to our charitable purposes. While every endeavour has been made to give
our considered opinion, the law in these matters is complex and subject to differing
interpretations. Such opinion is offered to help members, but does not constitute
formal legal advice. Please obtain our permission before sharing, reproducing or
publishing any opinion.
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