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Independent Tester Contract Scope of Services in the Accommodation Sector

Supplemental Guidance Note

The following guidance has been developed for Authorities undertaking a MIM scheme in the
Accommodation sector and supplements guidance contained in Chapters 5 (Health) and 6
(Education) of the MIM Standard Form Project Agreements User Guide, relating to Schedule
13 (Independent Tester Contract). Capitalised terms in this guidance shall have the
meaning given to them in Schedule 1 of the MIM Standard Form Project Agreement
(Accommodation Version), unless otherwise defined herein. References to "Authority"
means the contracting authority responsible for procuring the relevant MIM project. Use of
this guidance is not a substitute for project specific advice and Authorities must take
appropriate legal, financial and technical advice when applying it.

1. Independent Scrutiny during the Construction Phase

1.1 As anticipated by the MIM Standard Form Project Agreements User Guide published
in March 2017, the standard scope of services in the Independent Tester Contract
has been reviewed by Welsh Government in light of recent construction issues on
PPP projects and the release of the Report of the Independent Inquiry into the
Construction of Edinburgh Schools, dated February 2017.

1.2 As a result, the amendments shown in Annex 1 to this guidance note are now
mandatory for all MIM projects in the Accommodation sector. However, it will still be
necessary for Authorities to review the scope of work provided for at Annex 1 on a
project specific basis and for Authorities to seek approval from Welsh Government on
the approach adopted.

2. Public Procurement of the Independent Tester

2.1 The anticipated value of the Independent Tester's services is £200,000 to £400,000,
therefore it is expected that the thresholds in the Public Contracts Regulations 2015
will be exceeded and the procurement of the Independent Tester should be fully
compliant with the Public Contracts Regulations 2015 ("2015 Regulations"). This is
the case regardless of whether the Authority pays the Independent Tester a share of
the fee under clause 5 of the Independent Tester Contract directly, or not.

2.2 In terms of the 2015 Regulations, there are four principal types of procurement
procedure: open, restricted, competitive procedure with negotiation and competitive
dialogue. It is recommended that Authorities should procure the Independent
Tester's Contract by using the restricted procedure.

3. Use of the Restricted Procedure

3.1 The restricted procedure is governed by section 28 of the Regulations.




3.2

The key stages of the restricted procedure are set out below:

Prior Information Notice ("PIN") (optional)

3.2.1

3.2.2

PINs are a means of notifying tenderers about an upcoming contract before
the contract notice is published.

A possible benefit for the Authority of the use of a PIN is that it allows for
certain minimum time periods to be reduced, provided that the PIN is issued a
minimum of 35 days prior to the publication of the contract notice and
provided that the PIN is published with the "procurement documents". These
procurement documents include the contract, tender specification, pre-
qualification questionnaire (“PQQ"), descriptive document/information
memorandum supporting the PQQ, invitation to tender and other supporting
information which would assist potential tenderers in making a decision to
submit a PQQ response.

Advertisement using a Contract Notice

3.2.3

3.24

3.2.5

In accordance with the requirements of the User Guide, the Authority must
publish a contract notice to commence the public procurement of the
Independent Tester as soon as possible following the appointment of the
Successful Participant in for the MIM project. The contract notice should be
published on the sell2wales portal.

The contract notice should include information such as: details of the
contracting authority, procurement procedure chosen, scope of the contract,
estimated value and timescale for replying to the contract notice.

In addition, the "procurement documents" must be made available online from
the publication date of the contract notice if a PIN (with these procurement
documents) has not been published.

Prequalification

3.2.6

3.2.7

3.2.8

The evaluation of completed PQQ responses is used to shortlist tenderers
who meet the applicable selection (qualification) criteria.

The Authority can impose requirements ensuring that potential tenderers
have the necessary technical experience and financial standing to perform
the contract and the Authority can include minimum qualification requirements
in respect of that experience and financial standing. For example, in the
context of the procurement of the Independent Tester, the User Guide
requires that all key personnel who will be involved in the performance of the
Independent Tester contract must have a minimum of 10 years’ experience of
completion testing in the relevant sector.

The PQQ must include mandatory disqualification criteria (such as conviction
in organised crime/ corruption/ bribery/ fraud/ money laundering etc.) and




3.2.9

3.2.10

3.2.11

discretionary disqualification criteria (such as insolvency, poor past
performance, conflict of interest etc.).

The Authority may not exclude a potential tenderer on a mandatory or
discretionary basis if the tenderer in question has provided sufficient evidence
to demonstrate that it has "self-cleaned" (i.e. taken measures such as paid
compensation, collaborated with authorities and taken measures to prevent
the issue from recurring.)

The minimum time limit for receipt of requests to participate in the form of a
PQQ response (this will be from the date the contract notice is issued) is 30
days.

Only tenderers shortlisted by the Authority following its evaluation of
completed PQQs are able to submit a tender. The Authority may limit the
number of shortlisted tenderers to five. Shortlisting must be transparent and
non-discriminatory. In the PQQ, the Authority must identify the minimum
requirements and shortlisting questions and criteria which will be used to
shortlist the tenderers who will be invited to submit a tender.

Invitation to Tender (“ITT”)

3.2.12

3.2.13

3.2.14

The Authority must simultaneously invite the shortlisted tenderers to submit
their tenders. An ITT must include the requirements for the tender
deliverables (e.g. pricing), contract award criteria and the requirements for
submission.

The minimum time limit for submission of tenders (from the issue of the
invitation to tender) is 30 days, or 25 days if the Authority allows for tenders to
be submitted electronically.

Where the Authority uses a PIN in addition to the contract notice, the
minimum time limit for the receipt of tenders may be shortened to 10 days if:

(i) the PIN includes all the information required in the Regulations,
insofar as that information is available at the time that the PIN is
published; and

(i) the PIN was sent for publication between 35 days and 12 months
before the date on which the contract was sent.

Evaluation and Award of Contract

3.2.15

The award of the contract for the Independent Tester must be based on an
evaluation of which tender is the "most economically advantageous tender".
The contract award criteria used to determine the most economically
advantageous tender must be linked to the subject-matter of the contract and
must be transparent.




3.3

3.2.16 The Authority must disclose the contract award criteria (including any award
sub-criteria) and the weightings for those criteria in the ITT.

3.2.17 Given the importance of the role which the Independent Tester will be
carrying out and the need for high quality of performance, it is recommended
that the ratio of quality:price award criteria weighting should be at least 70:30.

Post Award

3.2.18 As soon as possible after a decision to award the contract is made, the
Authority must inform unsuccessful tenderers in a "standstill notice™:

(i) why their tender has been rejected; and

(i) what the characteristics and relative advantages of the tender
selected are and the name of the successful tenderer.

3.2.19 Following notification of the unsuccessful tenderers, there is a mandatory
standstill period of 15 days, which is reduced to 10 days if the standstill notice
is sent electronically.

3.2.20 The contract award notice should be published by the Authority no later than
30 days of the contract award. This notice should be in the format prescribed
by the Regulations.

Indicative Procurement Timetable

Activity Proposed Timescale

Publication of PIN (optional)

Publication of contract notice

35 days prior to the contract notice

Published after selection of the

Successful Participant

Submission of PQQ Responses

Evaluation of PQQ Responses and
shortlisting of tenderers (including

governance)

Receipt of Tenders

Evaluation of Tenders

30 days following the contract notice

Assume 14 days.

30 days from the date on which the
ITT is sent (25 days if tenders can be
submitted electronically and 10 days
if PIN used)

Assume 14 days




Activity Proposed Timescale

As soon as possible after the evaluation
Notification of Successful Tenderer

is complete

10 days after informing unsuccessful
. . tenderers (provided notice to

Standstill Period . .
unsuccessful tenderers is by electronic

means)

98 days (standard)
TOTAL NUMBER OF DAYS (from publication

93 days (electronic submission)
of contract notice)

78 days (if PIN used)




Annex 1

The scope of service to be provided by the Independent Tester is set out in Appendix 1 to
Schedule 13 (Independent Tester Contract) of the MIM Standard Form Project Agreement
(Accommodation Version). Required amendments to the MIM Standard Form Project
Agreement (Accommodation Version) are shown in comparison format below.
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